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§165.8

APP, including any attachments, must
be received by the Commission within
90 calendar days of the date of the No-
tice of Covered Action or 90 calendar
days following the date of a final judg-
ment in a related action in order to be
considered for an award.

(c) If the whistleblower provided the
whistleblower’s original information to
the Commission anonymously pursuant
to §§165.3 and 165.4 and:

(1) The whistleblower is making the
whistleblower’s claim for a whistle-
blower award on a disclosed basis, the
whistleblower must disclose the whis-
tleblower’s identity on the Form WB-
APP. The whistleblower’s identity
must be verified in a form and manner
that is acceptable to the Commission
prior to the payment of any award; or

(2) The whistleblower is making the
whistleblower’s claim for a whistle-
blower award on an anonymous basis,
the whistleblower must be represented
by counsel. The whistleblower must
provide the whistleblower’s counsel
with a completed Form WB-APP that
is signed by the whistleblower by no
later than the date upon which the
whistleblower’s counsel submits to the
Commission a copy of the Form WB-
APP that does not disclose the whistle-
blower’s identity and is signed solely
by the whistleblower’s counsel. In addi-
tion, the whistleblower’s counsel must
retain the signed original of the whis-
tleblower’s Form WB-APP in counsel’s
records. Upon request of the Commis-
sion staff, whistleblower’s counsel
must produce to the Commission the
whistleblower’s signed original WB-
APP and the whistleblower’s identity
must be verified in a form and manner
that is acceptable to the Commission
prior to the payment of any award.

(d) Once the time for filing any ap-
peals of the Commission’s judicial or
administrative action and all related
actions has expired, or, where an ap-
peal has been filed, after all appeals in
the judicial, administrative and related
actions have concluded, the Commis-
sion will evaluate all timely whistle-
blower award claims submitted on
Form WB-APP in accordance with the
criteria set forth in this part 165. In
connection with this process, the Com-
mission may require that the whistle-
blower provide additional information
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relating to the whistleblower’s eligi-
bility for an award or satisfaction of
any of the conditions for an award, as
set forth in §165.5(b). Following that
evaluation, the Commission will send
the whistleblower a Final Order setting
forth whether the claim is allowed or
denied and, if allowed, setting forth the
award percentage amount.

(e) The Commission’s Office of the
Secretariat will provide the whistle-
blower with the Final Order of the
Commission.

§165.8 Amount of award.

If all of the conditions are met for a
whistleblower award in connection
with a covered judicial or administra-
tive action or a related action, the
Commission will then decide the
amount of the award pursuant to the
procedure set forth in §165.7.

(a) Whistleblower awards shall be in
an aggregate amount equal to—

(1) Not less than 10 percent, in total,
of what has been collected of the mone-
tary sanctions imposed in the covered
judicial or administrative action or re-
lated actions; and

(2) Not more than 30 percent, in
total, of what has been collected of the
monetary sanctions imposed in the
covered judicial or administrative ac-
tion or related actions.

(b) If the Commission makes awards
to more than one whistleblower in con-
nection with the same action or related
action, the Commission will determine
an individual percentage award for
each whistleblower, but in no event
will the total amount awarded to all
whistleblowers as a group be less than
10 percent or greater than 30 percent of
the amount the Commission or the
other authorities collect.

§165.9 Criteria for
amount of award.

determining

The determination of the amount of
an award shall be in the discretion of
the Commission. The Commission may
exercise this discretion directly or
through delegated authority pursuant
to §165.15.

(a) In determining the amount of an
award, the Commission shall take into
consideration—

(1) The significance of the informa-
tion provided by the whistleblower to
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the success of the covered judicial or
administrative action or related ac-
tion;

(2) The degree of assistance provided
by the whistleblower and any legal rep-
resentative of the whistleblower in a
covered judicial or administrative ac-
tion or related action;

(3) The programmatic interest of the
Commission in deterring violations of
the Commodity Exchange Act by mak-
ing awards to whistleblowers who pro-
vide information that leads to the suc-
cessful enforcement of such laws;

(4) Whether the award otherwise en-
hances the Commission’s ability to en-
force the Commodity Exchange Act,
protect customers, and encourage the
submission of high quality information
from whistleblowers; and

(5) Potential adverse incentives from
oversize awards.

(b) Factors that may increase the
amount of a whistleblower’s award. In de-
termining whether to increase the
amount of an award, the Commission
will consider the following factors,
which are not listed in order of impor-
tance.

(1) Significance of the information pro-
vided by the whistleblower. The Commis-
sion will assess the significance of the
information provided by a whistle-
blower to the success of the Commis-
sion action or related action. In consid-
ering this factor, the Commission may
take into account, among other things:

(i) The nature of the information pro-
vided by the whistleblower and how it
related to the successful enforcement
action, including whether the reli-
ability and completeness of the infor-
mation provided to the Commission by
the whistleblower resulted in the con-
servation of Commission resources; and

(ii) The degree to which the informa-
tion provided by the whistleblower sup-
ported one or more successful claims
brought in the Commission action or
related action.

(2) Assistance provided by the whistle-
blower. The Commission will assess the
degree of assistance provided by the
whistleblower and any legal represent-
ative of the whistleblower in the Com-
mission action or related action. In
considering this factor, the Commis-
sion may take into account, among
other things:

§165.9

(i) Whether the whistleblower pro-
vided ongoing, extensive, and timely
cooperation and assistance by, for ex-
ample, helping to explain complex
transactions, interpreting key evi-
dence, or identifying new and produc-
tive lines of inquiry;

(ii) The timeliness of the whistle-
blower’s initial report to the Commis-
sion or to an internal compliance or re-
porting system of business organiza-
tions committing, or impacted by, the
violations of the Commodity Exchange
Act, where appropriate;

(iii) The resources conserved as a re-
sult of the whistleblower’s assistance;

(iv) Whether the whistleblower ap-
propriately encouraged or authorized
others to assist the staff of the Com-
mission who might otherwise not have
participated in the investigation or re-
lated action;

(v) The efforts undertaken by the
whistleblower to remediate the harm
caused by the violations of the Com-
modity Exchange Act, including assist-
ing the authorities in the recovery of
the fruits and instrumentalities of the
violations; and

(vi) Any unique hardships experi-
enced by the whistleblower as a result
of his or her reporting and assisting in
the enforcement action.

(3) Law enforcement interest. The Com-
mission will assess its programmatic
interest in deterring violations of the
Commodity Exchange Act by making
awards to whistleblowers who provide
information that leads to the success-
ful enforcement of such laws. In consid-
ering this factor, the Commission may
take into account, among other things:

(i) The degree to which an award en-
hances the Commission’s ability to en-
force the commodity laws;

(ii) The degree to which an award en-
courages the submission of high qual-
ity information from whistleblowers by
appropriately rewarding whistleblower
submissions of significant information
and assistance, even in cases where the
monetary sanctions available for col-
lection are limited or potential mone-
tary sanctions were reduced or elimi-
nated by the Commission because an
entity self-reported a commodities vio-
lation following the whistleblower’s re-
lated internal disclosure, report, or
submission;
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(iii) Whether the subject matter of
the action is a Commission priority,
whether the reported misconduct in-
volves regulated entities or fiduciaries,
whether the whistleblower exposed an
industry-wide practice, the type and
severity of the commodity violations,
the age and duration of misconduct,
the number of violations, and the iso-
lated, repetitive, or ongoing nature of
the violations;

(iv) The dangers to market partici-
pants or others presented by the under-
lying violations involved in the en-
forcement action, including the
amount of harm or potential harm
caused by the underlying violations,
the type of harm resulting from or
threatened by the underlying viola-
tions, and the number of individuals or
entities harmed; and

(v) The degree, reliability and effec-
tiveness of the whistleblower’s assist-
ance, including the consideration of
the whistleblower’s complete, timely
truthful assistance to the Commission
and criminal authorities.

(4) Participation in internal compliance
systems. The Commission will assess
whether, and the extent to which, the
whistleblower and any legal represent-
ative of the whistleblower participated
in internal compliance systems. In con-
sidering this factor, the Commission
may take into account, among other
things:

(i) Whether, and the extent to which,
a whistleblower reported the possible
Commodity Exchange Act violations
through internal whistleblower, legal
or compliance procedures before, or at
the same time as, reporting them to
the Commission; and

(ii) Whether, and the extent to which,
a whistleblower assisted any internal
investigation or inquiry concerning the
reported Commodity Exchange Act vio-
lations.

(c) Factors that may decrease the
amount of a whistleblower’s award. In de-
termining whether to decrease the
amount of an award, the Commission
will consider the following factors,
which are not listed in order of impor-
tance.

(1) Culpability. The Commission will
assess the culpability or involvement
of the whistleblower in matters associ-
ated with the Commission’s action or
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related actions. In considering this fac-
tor, the Commission may take into ac-
count, among other things:

(i) The whistleblower’s role in the
Commodity Exchange Act violations;

(ii) The whistleblower’s education,
training, experience, and position of re-
sponsibility at the time the violations
occurred;

(iii) Whether the whistleblower acted
with scienter, both generally and in re-
lation to others who participated in
the violations;

(iv) Whether the whistleblower finan-
cially benefitted from the violations;

(v) Whether the whistleblower is a re-
cidivist;

(vi) The egregiousness of any wrong-
doing committed by the whistleblower;
and

(vii) Whether the whistleblower
knowingly interfered with the Commis-
sion’s investigation of the violations or
related enforcement actions.

(2) Unreasonable reporting delay. The
Commission will assess whether the
whistleblower unreasonably delayed re-
porting the Commodity Exchange Act
violations. In considering this factor,
the Commission may take into ac-
count, among other things:

(i) Whether the whistleblower was
aware of the relevant facts but failed
to take reasonable steps to report or
prevent the violations from occurring
or continuing;

(ii) Whether the whistleblower was
aware of the relevant facts but only re-
ported them after learning about a re-
lated inquiry, investigation, or enforce-
ment action; and

(iii) Whether there was a legitimate
reason for the whistleblower to delay
reporting the violations.

(3) Interference with internal compli-
ance and reporting systems. The Com-
mission will assess, in cases where the
whistleblower interacted with his or
her entity’s internal compliance or re-
porting system, whether the whistle-
blower undermined the integrity of
such system. In considering this factor,
the Commission will take into account
whether there is evidence provided to
the Commission that the whistleblower
knowingly:

(i) Interfered with an entity’s estab-
lished legal, compliance, or audit pro-
cedures to prevent or delay detection
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of the reported Commodity Exchange
Act violation;

(ii) Made any material false, ficti-
tious, or fraudulent statements or rep-
resentations that hindered an entity’s
efforts to detect, investigate, or reme-
diate the reported Commodity Ex-
change Act violations; or

(iii) Provided any false writing or
document knowing the writing or docu-
ment contained any false, fictitious or
fraudulent statements or entries that
hindered an entity’s efforts to detect,
investigate, or remediate the reported
Commodity Exchange Act violations.

(d) The Commission shall not take
into consideration the balance of the
Fund in determining the amount of an
award.

§165.10 Contents of record for award
determinations.

(a) The following items constitute
the record upon which the award deter-
mination under §165.7 shall be made:

(1) The whistleblower’s Form TCR,
“Tip, Complaint or Referral,” includ-
ing related attachments, and other
documentation provided by the whis-
tleblower to the Commission;

(2) The whistleblower’s Form WB-
APP, ‘““‘Application for Award for Origi-
nal Information Provided Pursuant to
Section 23 of the Commodity Exchange
Act,” and related attachments;

(3) The complaint, notice of hearing,
answers and any amendments thereto;

(4) The final judgment, consent order,
or administrative speaking order;

(5) The transcript of the related ad-
ministrative hearing or civil injunctive
proceeding, including any exhibits en-
tered at the hearing or proceeding;

(6) Any other documents that appear
on the docket of the proceeding; and

(7) Sworn declarations (including at-
tachments) from the Commission’s Di-
vision of Enforcement staff regarding
any matters relevant to the award de-
termination.

(b) The record upon which the award
determinations under §165.7 shall be
made shall not include any Commis-
sion pre-decisional, attorney-client
privilege, attorney work product privi-
lege, or internal deliberative process
materials related to the Commission or
its staff’s determination: To file or set-
tle the related covered judicial or ad-

§165.12

ministrative action; and/or whether, to
whom and in what amount to make a
whistleblower award. Further, the
record upon which the award deter-
mination under §165.7 shall be made
shall not include any other entity’s
pre-decisional, attorney-client privi-
lege, attorney work product privilege,
or internal deliberative process mate-
rials related to its or its staff’s deter-
mination to file or settle a related ac-
tion.

§165.11 Awards based upon related ac-
tions.

Provided that a whistleblower or
whistleblowers comply with the re-
quirements in §§165.3, 165.5 and 165.7,
and pursuant to §165.8, the Commission
or its delegate may grant an award
based on the amount of monetary sanc-
tions collected in a ‘‘related action” or
“related actions’ rather than on the
amount collected in a covered judicial
or administrative action, where:

(a) A ‘‘related action” is a judicial or
administrative action that is brought
by:

(1) The Department of Justice;

(2) An appropriate department or
agency of the Federal Government,
acting within the scope of its jurisdic-
tion;

(3) A registered entity, registered fu-
tures association, or self-regulatory or-
ganization;

(4) A State criminal or appropriate
civil agency, acting within the scope of
its jurisdiction; or

(5) A foreign futures authority; and

(b) The ‘‘related action’ is based on
the same original information that the
whistleblower voluntarily submitted to
the Commission and led to a successful
resolution of the Commission judicial
or administrative action.

§165.12 Payment of awards from the
Fund, financing of customer edu-
cation initiatives, and deposits and
credits to the Fund.

(a) The Commission shall pay awards
to whistleblowers from the Fund.

(b) The Commission shall deposit
into or credit to the Fund:

(1) Any monetary sanctions collected
by the Commission in any covered judi-
cial or administrative action that is
not otherwise distributed, or ordered to
be distributed, to victims of a violation
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